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ECUADOR
HAGUE CONVENTION ON INTERNATIONAL CHILD ABDUCTION

Introduction

The Hague Convention on the Civil Aspects of International Child Abduction (Convention)
adopted on October 25, 1980, during the 14™ Session of the Hague Conference on Private International
Law, was ratified by Ecuador on September 12, 1994.*

I. Domestic Laws and Regulations Implementing the Hague Convention

The Central Authority for the Convention in Ecuador is the Direccion Nacional de Proteccion de
Menores (DNPM) of the Ministry of Social Welfare under a temporary appointment until the Consejo
Nacional de la Ninez y Adolescencia (CNNA) provides for a definite Central Authority.> The Codigo de
la Ninez y la Adolescencia (CNA)?® provides tha the state must protect children and adolescents against
their illegal abduction within the country or abroad.* However, thereisno specific national implementing
legislation of the Convention; therefore, the Code of Civil Procedure® (CPC) will apply for Convention
related return or visitation petitions. The Juzgados de Ninez y Adolescencia (JNA) (Minors Court) with
jurisdiction where the child is located will have competence to decide cases under the Convention.®

A. Return Requested from Abroad

Under the provisions of the CNA,’ the competent judge to provide for the return of a child or to
enforce visitation rights under the Convention, is the INA where the child islocated or where the child
is being retained.®

This request will be applied as a summary procedure which guarantees due process and the right
to the effective judicial protection.®

The National Police will be assisted by a police body specialized in the protection of minors will
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provide assistance thereto.”® The specialized police has professionals specialized in children’s and
adolescents’ issues.* The CNA providesfor the specific proceduresto carry out the judicial investigation
to locate a child.*

If an agreement between the partiesis not reached at the administrative level with the intervention
of the Central Authority, a public defender,* will be appointed to intervene in the judicial proceedings.

The Ministerio Publico (Sate attorney) will dways be apart of the proceedings and must report
monthly on the actions taken and the advance in the investigation.*

B) Return Requested from Ecuador

When the Ecuadoran Central Authority is the requesting party, once the return or visitation
petitionisreceived, with regard to achild who has been taken to a country party to the Hague Convention,
the documentation may be translated as appropriate. However, since Ecuador has not made any
declaration as to the need to have documentstranslated, the provisions of the Convention will apply, and
the documents will be sent to the competent Central Authority abroad.

The Ecuadoran Central Authority is required under the Convention to provide guidance and
assistance to the petitioners. Once all of the documents have been submitted, the Central Authority will
follow up on the petition abroad and try to reach to a friendly resolution of the case. If this is not
possible, judicial proceedings will be ingituted to return the child back to Ecuador or to reinstate the
effective visitation schedule.

I1. Domestic Laws Regarding Child Abduction and Parental Visitation

The CNA provides that taking or retaining children or adolescentsin violation of custody rights,
visitation rights, or the requirements for authorization to leave the country is forbidden.*®

Children and adolescents who have been illegally taken or retained, have the right to be returned
to their family and enjoy visitsfrom their parents and other relatives according to law. Inthese cases, the
state will take dl measures necessary to return and reinsert the child in his family environment.*

In all cases, where the custody or parental authority of aminor isjudicialy assigned to one of the
parents, the court will have to set up a visitation schedule.*
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The non-custodial parent, or anyone else who unduly retains a child whose parent authority or
custody has been assigned to someone dse, or if the visitation schedule is not complied with, may be
judicially called to immediately return the child to the appropriate person and will be liable for any
damages incurred by the illegal retention, including the request and return expenses.*®

If, after being judicially requested, the individual in quegtions does not comply with the court’s
order, he or she may be arrested and the search, without any prior resolution, of his dwelling or the one
where the child is suppose to be located, in order to secure the child’s return.™

III. Court System and Structure — Courts Handling the Hague Convention

When Ecuador isthe requested country and thereis no voluntary return of the child, the competent
court for return proceedings under the Convention will be the INA with jurisdiction where the child is
located.”® The JNA are assisted by an Office of Professionals, which includes physicians, psychologists,
social workers, and other professionals who specialize in children’s issues.*

The INA are required to perform their duties based on the rule of law prioritizing the principles
of fairness, legality, gratuity, morality, quickness, and efficiency over procedural rituals.?* The superior
interest of the child will always govern these procedures with the guarantee that the child’ s opinion will
be heard in his parents presence or without it, if the court decides that it does not affect theinterest of the
child.”

While it does not suspend the enforcement of the decision, a case may be appealed to the
respective Court of Appeals, and it must be decided within five days after a hearing of the parties.* The
Court of Appeals decision may be reviewed by the Supreme Court only for legality control (recurso de
casacion).”

The courts, public defenders, lawyers, experts, or any court related official who, without
justification, unduly delays the judicial proceedings provided in the CNA, may be penalized with afine
of US$100 to 500.?°
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According to the Ecuadoran Central Authority,?” since the appointment of the CNA had taken
place only 3 months ago and then the prior Central Authority (Court of Minors) was dissolved, there are
no available records or statistics on the number of cases at this time.?®

IV. Law Enforcement System

The National Police and police who deal with minors (DINAPEN), aswell as other technical units
of the police, will be part of the investigation to assist in the location of children and to secure the
enforcement of authorities’ orders.®

The Ecuadoran Central Authority could not provide any statistics on return or visitation at this
time, because of the reasons above stated.*®

V. Legal Assistance Programs

The Ecuadoran Central Authority provides|ega asd stance during Convention proceedingsbefore
the courtsin Ecuador.®

Thereis no information available on the Internet about legal assistance programs. However, the
following is the current contact information:

Direccion Nacional de Proteccion de Menores
Av. Orellana1725y 9 de Octubre

Quito

Ecuador

Carlos Iglesias

Tel: (5932) 2505-883 or 2544-339

e-mail: dnpm@niniezmbs.gov.ec

Ministerio de Relaciones Exteriores
Dr. Christian Cruz

Tel: (5932) 299-3220

Fax: (5932) 299-3221

VII. Conclusion
The application of the Convention in Ecuador is relatively recent. Since no records or statistics

could be obtained at this time, it is difficult to arrive to any conclusion. However, it seemsthat thereis
a set of rules ready to be used in the application of the Convention. It also appears that Ecuador is

" Dr. Carlos Iglesias and Dr. Christian Cruz.
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working towards a more organized Central Authority in the near future.®
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Senior Legal Specialist
March 2004
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